
 

 

 
 

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE: 
SONITPUR AT TEZPUR 

      
       
Present:     Smti R. Das, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
         

MR CASE NO.137/2014 
(A proceeding U/s 125 CrPC) 

 
 

                               Smti Manika Devi  
                                          ..........The petitioner/1st party. 

 
-Vs- 

 
                     Sri Girish Nath  

                           ........The Opposite party/2nd party.    
 
 

  Advocate appeared : 
 
   Mrs. C. Saikia   

Learned Advocate           : For the petitioner.  
 
     
  Learned Advocate   : For the OP  
  Mr. R. Gohain  
 
   Date of hearing   :  21-04-16 & 03-05-16.  
 
  Date of argument  : 28-08-17 

  Date of argument judgment  : 12-09-17 

 
 

JUDGMENT  &  ORDER  
 
 

  This Judgment and Order arises out of a petition filed by the 

petitioner Smti Monika Devi under Section 125 Cr.P.C. claiming maintenance for 

herself and her minor son @ Rs.5,000/- each from the OP/husband at the rate 

of Rs.10,000/- per month from the OP.  
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2.   The case of the petitioner is that -- 

  The petitioner got married with the OP Sri Girish Nath as per 

Hindu rites and customs about seven year ago. Thereafter, both of them lived 

as husband and wife in the house of the OP/husband situated at Ghahi Muslim 

Gaon, under Sootea PS. and out of their wedlock, two children were born. But, 

unfortunately, after two month of their marriage, the OP demanded dowry 

from her and when she could not fulfill the demand made by the OP, the OP 

started torturing the petitioner both mentally and physically. It is also stated 

that the petitioner gave Rs.20,000/- and Rs.12,000/- in two different times and 

thereafter, on 24-04-13, the OP assaulted her with a dao in her head and on 

13-05-13 at about 10-30/11 pm, the OP and his parents quarreled her over a 

trifling matter and drove her out of his house and since then she has been 

living in her parental house.  

   

3.  Notice was served to the OP. The OP has contested the case by 

submitting the W/S and the OP in his W/S denied the allegations made against 

him in the petition filed under Section 125 CrPC except the marriage between 

him and the petitioner. It is denied that he ever assaulted the petitioner or 

demanded any dowry or money from her. Rather, the petitioner does not want 

to live with him along with his parents and wants to live separately. Moreover, 

she went to her parents’ home out of her own will. The OP also alleged that 

the petitioner always misbehaved his parents and rebuked them with obscene 

language. Hence, it is prayed by the OP to dismiss the case of the petitioner.  

 

4.   The petitioner has examined three PWs including herself in 

support of her petition. On the other hand, the OP did not adduce any 

evidence in support of his case.  

   Heard argument from both sides and the judgment is delivered 

accordingly.  
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5.   The following points are taken up for consideration: 

1. Whether the OP has willfully refused and 
neglected to maintain the petitioner and her 
minor son after having sufficient means ?  
 

2. Whether the petitioner has left her 
matrimonial home willfully along with her son.  

 
3. Whether the petitioner and her son are 

entitled to get maintenance from the OP ?  
 

DISCUSSION, DECISION AND REASONS THEREOF 

 

6.  For convenience of discussion, I am taking up the point No 1, first for 

consideration.  

 

Point No 1 :  Whether the OP has willfully refused and neglected to 

maintain the petitioner and her minor son after having sufficient 

means ?  

 

7. It is admitted by the OP that petitioner Manika Devi is his legally 

married wife and the child, who is specially abled, is his son.  

 

8.  It is stated by the petitioner that she went to her mother’s home 7/8 

times as the OP used to torture her and she could not bear the torture 

subjected to her by the OP and each time she returned to her husband’s place 

only to save her marital life. It is also stated that when she came to know that 

her son is physically handicapped and she was blamed by the OP for the birth 

of physically handicapped child and as the OP neglected the child, she kept her 

son in her mother’s house and her mother has been looking after the specially 

abled child since the child was of 7 months old. She also deposed that she 

thought that her husband will not torture her if she will give birth to a normal 

child and for the second time, she became pregnant and then also, the OP 

tortured her during her pregnancy. On the date of her delivery, the OP 
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altercated with her and threw the chair on her as a result, she sustained injury 

and she gave birth to a dead child. She alleges that the torture subjected by 

her husband, the second child died in the womb. But, after coming from the 

hospital, the OP contended the torture upon her and she on 9-6-14, came to 

her mother’s house and since then, she has been staying with her mother. So, 

from the deposition of the petitioner it appears that she has not willfully went 

to her mother’s house but the OP by torturing her in such a degree, that she 

was made bound to leave her matrimonial home. The deposition of the 

petitioner is corroborated by PW-2 who deposed that OP used to torture the 

petitioner and for that reason the petitioner went to her mother’s house several 

times but again she came back to the house of OP. So, it appears that, if the 

petitioner willfully returned to her mother’s house she would not have been 

returned for 7/8 times for his husband’s house. PW-2 moreover, deposed that 

the OP did not want his physically challenged child to be with him. So, the child 

was kept with his grandmother. PW-3 is the mother of the petitioner who also 

corroborated the offence of PW-1. During cross-examination, the OP has 

denied all the allegations. The OP remained absent and has not submitted 

evidence of DWs. The petitioner in her evidence deposed that the OP has 10 

Bighas of cultivable land and betel-nut and bamboo tree are available, out of 

which he earned sufficient for his family thorough out the year and there is no 

scarcity thereof. In response to the claim of the petitioner, the OP has not 

adduced any evidence.  

  From the above discussion, I find that the OP has willfully neglected the 

petitioner in spite of having sufficient means.  

 

Point No.2 :- Whether the petitioner has left her matrimonial home 

willfully along with her son ?  

 

9.  PW-1 in her deposition stated that the OP has not given any 

maintenance to her and her son. During cross-examination, she stated that the 

OP went to the house of the petitioner to take her back for twice but she 
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refused to come back with the OP. It appears that the petitioner had already 

alleged regarding the torture made by the OP to her and she prior to this 

already returned to her matrimonial home for 7/8 times. So, refusal on the part 

of the petitioner to return back to her matrimonial home is quite natural. He 

has not made any suggestion during cross-examination that he has maintained 

his wife and child. There is no evidence to establish that the OP is maintaining 

his wife and child. On the other hand the petitioner and the other witnesses 

have deposed that the OP has willfully neglected and refused to maintain the 

petitioner and her specially abled child.  

 

10.  In 1999(1) GLT 168, Pradip Das –Vs- Jabarani Das, the Hon’ble 

Gauhati High Court held that : 

“Even an able bodied husband having no income, 

cannot be divested of the responsibility to maintain his 

wife. So, the above law puts more process on the 

husband as regards to maintaining his wife even if he 

has not express permanent way of income.” 

 

 

11.  So, from the evidence of the entire witnesses, it appears that the OP 

neglected and refused to maintain his wife and child, to which he is legally 

bound to maintain and accordingly, this point is decided in favour of the 

complainant.  

 

Point No. 3 : Whether the petitioner is unable to maintain 

herself and her son ?  

 

 12.  From the deposition of the petitioner i.e. PW 1, she has deposed 

before the court that the O.P has not been maintaining her and her son 

and she is now dependent on her parents but the OP has not stated 
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anything regarding the ability of the petitioner to maintain her, herself 

and her son.   

   PW 2 also deposed that since the day of petitioners going to her 

parents house along with her specially able child the parents of the 

petitioner has been maintaining them.  

   PW 3 also categorically deposed that petitioner has no income.    

          The O.P has not uttered anything during cross examination 

regarding the income of the petitioner. Moreover, O.P has not adduced 

any evidence in this regard. So, in absence of any other evidence of the 

OP’s the deposition of PW 1, 2 and  3 has become sustainable regarding 

the inability of the petitioner to maintain herself and her minor child.  

 

13.  In 1999 (6) SCC 326, Jajathi – Vs – C Ganesan, the 

Hon’ble Supreme Court held that – 

    Under Section 125 Cr. P.C., the expression “Unable 

to maintain herself” covers means available to the wife. Why 

she was living with her husband and not after her desertion, 

the burden lies on the husband to prove that he has no 

sufficient means to discharge his obligation or he did not 

neglect or refuse to maintain her, statement by wife that she 

was unable to maintain herself, held, would be enough – it 

would be for the husband to prove otherwise. 

 

14.    It is apparent from the evidence of the petitioner that due 

to torture made by the OP to the petitioner she left her matrimonial 

home. So, such being the position, it is held that the petitioner is unable 

to maintain herself.  
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Point No.4 :  Whether the petitioner and her son are entitled to get 

maintenance from the OP ?  

 

15. From the above discussion, it is found that the petitioner is the wife of 

the OP, the petitioner is unable to maintain herself and living upon the income 

of her parents, OP inspite of having sufficient means willfully neglected to 

maintain the petitioner, so, in my considered view, the petitioner is entitled to 

get maintenance from the OP.   

 

O R D E R  

 

16. Accordingly, the petition filed by the petitioner under Section 125 CrPC 

is allowed on contest.  

 The OP is directed to pay the maintenance allowance of Rs.2,000/- 

each per month for the petitioner and her minor son and a total amount of 

Rs.4,000/- from the date of order and judgment.  

 Let the copy of judgment be given to the petitioner with free of cost.  

  Given under my hand and the seal of this Court on this 12th day of 

September,2017. 

 

 

                                                                    (Smti R Das) 
                                                           Chief Judicial Magistrate, 
                                                                   Sonitpur,Tezpur   
 
 
Dictated and corrected by me :- 
 
 
           (Smti R Das) 
  Chief Judicial Magistrate, 
           Sonitpur,Tezpur. 


